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EUCLA LAND — NATIVE TITLE CLEARANCE 

Grievance 

DR G.G. JACOBS (Eyre) [9.52 am]: My grievance is to the Minister for Regional Development; Lands. I thank 
him for taking this grievance and I hope he got the bit of background that I provided for him in written form last 
night. My grievance is about a native title clearance issue and a constituent of mine, Mr Rod Higgins, who 
acquired a property in 2010 from Mr Harvey Gurney—lot 555 in the Eucla region, which is a very far-flung area 
of my electorate. This parcel of land, lot 555, is 3.143 hectares and is about one kilometre out of the town of 
Eucla. There is no freehold entitlement. I must make the point that, contrary to my briefing notes, lot 555 in 
Eucla has not received a freehold entitlement, and the reason is that it does not have legal access; there is not a 
legal driveway to access lot 555. Lot 555 has on it a house and a number of sheds, and Mr Higgins wants to 
make settlement there and make his future home there. Significant works on and refurbishment of the house have 
already been done. The property was acquired from Mr Harvey Gurney. Mr Harvey Gurney had been working 
since 2003 to achieve a freehold title. He became very frustrated over time.  

As I said, Mr Higgins bought the property in March 2010 and, pending a process for legal access—that is, to 
obtain freehold title—he needed to acquire this freehold access. The access has been subject to a notice of 
intention to take since 2004. I provided a map to the minister showing the track access to this land. It was 
initially prescribed lot 46 DP38698—a 5 646-square metre area involving the track going into the lot in question. 
To put 5 646 square metres in perspective, it is a 75-metre by 75-metre area—not a very large area at all. 

Native title, and heritage agreement with the Mirning people, was achieved. The matter was settled, with costs to 
be borne by the proponent—legal costs, including, obviously, payment for the services of a lawyer to achieve the 
agreement. However, it seems that there has been a change, and it has been noted that the lot prescribed, lot 46 
DP38698, did not specifically detail the area of the ingress or the area to the track. On reflection, it was found 
that the actual piece of land was much smaller—1 648 square metres; indeed, it was, if you like, a subset of 
lot 46 and now prescribed lot DP60110. To put 1 600 square metres in perspective, it is an area of about 40 
metres by 40 metres. We are not talking about a significant amount of land; I believe it was a small adjustment.  

However, the State Solicitor’s Office advice to the Department of Regional Development and Lands was that 
this discrepancy was significant. In fact, the reason it made that point was that there has been a recent Supreme 
Court decision regarding the taking of native title for the Browse natural gas project near Broome, which was 
brought on by a challenge by the native title parties. In that decision, the court determined that the taking of land 
was invalid because the area of land defined in the notice of intention and the subject of the notice did not 
accurately describe the area of land to be taken. This was despite the fact that the land being taken was within the 
larger area that was the subject of the notice of intention. Prior to this decision, State Land Services believed that 
the taking of land could be for a lesser area provided it was within the bounds of the notice of intention. This 
land is clearly within the bounds of the notice of intention. It is actually a smaller area—a subset of the larger 
area. However, it has been said that in Mr Higgins’ case, the area described in the notice of intention was 
5 646 square metres and the area proposed to be taken was 1 648 square metres, shown as lot 46 DP60110.  

This process has been going on for some eight years. We now have to go through a new notice of intention to 
take—go back to square one, if you like. Now, of course, there are potential South Australian claimants over the 
border. I believe that they had their opportunity in 2004 when this process started. Lot 555 has no legal access. It 
cannot be granted freehold title. There are no encumbrances on lot 555, and once legal access is obtained, 
freehold title will be granted. There is no land on lot 555 subject to native title, and once legal access is obtained, 
freehold access, as I said, will be granted. It is a small change; it is actually a downsizing. I believe the minister 
can fix this; we do not need to go through all this protracted process again. We are talking about an area of 
essentially 75 metres by 75 metres being downsized to 40 metres by 40 metres in real terms. It is a very small 
area of land; it is in fact a subset of the larger area that has already, I believe, gained all the approvals and gone 
through all the processes. 
MR B.J. GRYLLS (Central Wheatbelt — Minister for Lands) [9.58 am]: I thank the member for Eyre for the 
grievance and for his passionate advocacy on behalf of the Mr Higgins from Eucla. I was in Eucla at Christmas 
time and I remember remarking to my wife that it is a long way from Western Australia! It seems strange. It is a 
bit like getting to Kununurra. It is one hour away from Darwin and three hours away from Perth by plane. Eucla 
is a bit the same. A person feels as though they have entered another state, but they have not. I am really happy 
that the member has found an issue there that he can advocate strongly on, because the good people of Eucla 
deserve as much representation and advocacy as the people of South Perth. 

Dr G.G. Jacobs: I was very sad because I could not make their fundraising casino evening for the isolated 
children’s association. 
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Mr B.J. GRYLLS: On behalf of the good people of Eucla and on the back of the member raising this issue, I am 
very determined to see it through. The member is quite right that this is, from my reading, one of those classic 
examples of how something gets stuck, and this issue is stuck. I assume that there is already a road used to 
access the block. 

Dr G.G. Jacobs: Absolutely; there is a road there. 

Mr B.J. GRYLLS: Therefore, a road is already being used to get access to the block. However, they obviously 
want to build on the block and want certainty of title, so they need to get freehold title. A road already exists to 
access this block of land in Eucla. The right thing has been done. The process started under the previous Minister 
for Planning and Infrastructure, who issued the original notice of intention to take in 2004. The member is quite 
right; it is a very small piece of land used basically to create a legal access to this lot, and the agreement has 
already been made to grant freehold title once legal access to the lot can be created. That process was actually 
progressing. The Goldfields Land and Sea Council on behalf of the Mirning native title claimants had given 
conditional approval. The heritage work took a little longer than they would have liked but that had also been 
completed. For all intents and purposes, it should have been ready to go. The member for Eyre is quite right that 
after the decision in the Supreme Court, McKenzie v the Minister for Lands, over the Browse notice of intention 
to take, the government was given a very clear indication that when issuing a notice of intention to take, the 
notice has to be issued over the exact piece of land that is to be taken rather than a larger piece of land the size of 
which is then reduced. In the Browse example, the reason we issued a notice of intention to take over a larger 
area was to work with the traditional owners and make sure that the actual site of the gas precinct would not 
affect any heritage areas. The intention was good and the traditional owners, represented by the Kimberley Land 
Council, agreed that that would be a good outcome and that we would progress. Obviously, the opponents of the 
gas hub found this technicality, took it to the Supreme Court and won. Because that happened, the good people 
from Eucla, the Higgins family, are now subject to that decision by the Supreme Court. The State Solicitor’s 
Office, in reviewing all the issues of the notices of intention to take have said that is another case where a notice 
of intention to take over an area larger than the area actually required for the road has taken place and therefore it 
could be ruled to be invalid, although no-one has challenged this, and I do not think anyone would. Again, it 
probably will not fill the Higgins with joy when they read in Hansard that they have been caught up in the 
results of the Supreme Court challenge. 

Dr G.G. Jacobs: If it is good enough for the bigger block, why is it not good enough for the subset, if it is 
smaller? If all the approvals have been ticked off for the bigger area, why is it not good enough for the subset 
smaller area? 

Mr B.J. GRYLLS: The answer to that—I am going on my knowledge of this and I may well be wrong—is, I 
think, because the documentation for the land that we want to actually take to create the road corridor is different 
from the notice of intention to take, which is a larger area. That was the same situation with the Browse proposal. 
It may be worth pursuing the member’s argument, which is, why do we not create a larger road? It would make 
no difference, when I look at the amount of land we are talking about, whether it is 1 000 or 5 000 square metres. 
It would probably make no difference. The latest advice I have is that even the Naley native title claim from 
across the border must be registered before that takes effect. I do not think that is a problem for the negotiations, 
but we would have to see how that plays out. 
A fresh graphic to support the issue of a notice of intention to take has been completed and a new notice of 
intention will be processed and issued in accordance with the relevant legislation. Once that notice of intention to 
take is advertised, all registered native title claimants will have the right to negotiate. Given that the only 
registered native title claimants are the Mirning people and that they have essentially agreed to it, we hope that 
that process will progress quite quickly. The member has raised this matter with me and I am now quite 
determined, because I want to have a good outcome for the people of Eucla, to see whether this can be done 
more quickly than would normally occur. I will have my officer keep a very close eye on it and give the member 
regular updates of when the issuing of the notice of intention to take comes to me, which I assume will be 
shortly. I will do that and keep in touch with the Higgins family. The Higgins family have been mired in 
bureaucracy given that the Mirning people have essentially agreed to the clearance of native title and agree that 
the heritage survey that has been done does not indicate any problems. We have quite a strange situation in 
which the traditional owners of the area are happy for the Higgins to get road access for their block but the 
formal process of creating that title is being held up by the government process. I give the member for Eyre my 
commitment that we will try to make that happen as quickly as possible. I say to the Higgins family from Eucla 
that I am sorry that this has happened and that it has taken so long. The rules have changed midway through the 
process off the back of the Browse decision in the Supreme Court, but it is my intention to try to progress this as 
quickly as possible so that they can get access to the freehold of their lot and do what they need to do. I thank the 
member. 
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